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AALU Bulletin No:  10-52 May 25, 2010 

Subject: Senate and House Leaders Release Tax Extenders Bill and Summary 
 
Major References:  H.R. 4213, “The American Jobs and Closing Tax Loopholes Act of 

2010”H.R. 4213 (May 20, 2010); Summary Released by House Ways & 
Means Chairman Levin (D-MI) and Senate Finance Chairman Baucus (D-
MT) (May 20, 2010) 

Prior AALU Washington Reports: 10-28; 09-120; 09-37 
 
MDRT Information Retrieval Index Nos.: 7400.00; 5400.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

“The American Jobs and Closing Tax Loopholes Act” (H.R. 4213) was released 
on May 20, 2010 as the House Amendment to the H.R. 4213 Senate Amendment.  The 
original legislation (the Tax Extenders Act of 2009) passed the House of 
Representatives on December 9, 2009. A similar bill (the American Workers, State and 
Business Relief Act) passed the Senate as an amendment to that bill on March 10, 
2010. (See our Bulletin No. 10-28.)  Sen. Baucus and Rep. Levin worked to merge 
these two packages into the American Jobs and Closing Tax Loopholes Act.  

H.R. 4213 is primarily designed to provide a series of short term extensions of approximately $46 
billion in various popular tax breaks.  In addition, however, the bill, as described in a joint press release by 
Chairmen Levin and Baucus, would:  

 Provide tax relief to businesses and State and local governments to help them invest and 
create jobs;  

 Provide important tax cuts to put money back in the pockets of working families;  

http://www.aalu.org/
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http://www.aaluwr.org/majorrefs/Ref10-52A.pdf
http://www.aaluwr.org/majorrefs/Ref10-52B.pdf
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 Help restore the flow of credit to enable small businesses to expand 

and hire new workers by extending small business loan programs;  

 Expand career training programs for Americans who are looking for work;  

 Extend eligibility for unemployment insurance benefits, COBRA health care tax credits 
and other critical programs that families and communities depend on through December 
31, 2010;  

 Ensure that seniors, military service members and Americans with disabilities continue 
to have access to doctors they know and trust;  

 Close tax "loopholes" for wealthy investment fund managers and foreign operations of 
multi-national companies (principally through restricting alleged abuses of the foreign 
tax credit system);  

 Prevent a cut in physician payments from going into effect for the next three years, and 
provide for some payment increases (the so-called “doc fix”); and 

 Increase or eliminate the Oil Spill Liability Trust Fund liability cap, and increase the Oil 
Spill Liability Trust Fund solvency. 

Provisions that are potentially of special interest to AALU members include: 

1. Single-Employer Defined Benefit Plan Funding Relief 

The strict funding requirements of the Pension Protection Act of 2006 (PPA) with respect to these 
plans do not allow much leeway in funding. In response to these concerns Sen. Harry Reid (D-NV), 
majority leader of the Senate, had proposed funding relief in H.R. 4154, the majority of which is included 
in H.R. 4213. (See our Bulletins Nos. 09-120 and 09-37.) 

Extended period for single employer defined benefit plans to amortize certain shortfall 
amortization bases.  The bill eases an employer's obligation to make up, through future years' 
contributions to defined benefit plans, for the investment losses that those plans experienced in 2008. The 
provision would permit single employer defined benefit plan sponsors to elect an extended 9-year 
amortization period with interest only being paid in the first 2 years.  Alternatively, the plan sponsor may 
elect a 15-year amortization period.  Under the provision, the plan’s funding obligation for a plan year is 
increased if the sponsoring employer makes excessive employee or shareholder payments.  The provision 
generally allows plan sponsors to elect relief for up to two plan years during the four-plan-year period from 
2008 to 2011.  

Apply the extended amortization period to plans subject to prior law funding rules (i.e., plans 
not yet subject to the PPA).  Under the provision, a plan sponsor may elect to calculate its minimum 
required contribution without regard to the deficit reduction contribution rules for up to 2 plan years.  The 
provision provides for an alternative election under which a plan may instead amortize funding liability 
under a 15-year payment schedule for one plan year.  The provision generally allows plan sponsors to elect 
relief for plan years beginning during the three-plan-year period from 2009 to 2011.  The provision also 
amends the PPA by allowing certain charity plans to elect to be temporarily covered by prior law funding 
rules.    

Suspension of certain funding level limitations.  Present law provides that benefit accruals under 
a pension plan must cease, and certain prohibited payments may not be made, if the plan’s funded 
percentage falls below 60 percent.  The Worker, Retiree, and Employer Recovery Act of 2008 (WRERA), 
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permitted a plan to use its pre-financial crisis funded percentage in applying the accrual restriction rule for 
the first plan year beginning after September 30, 2008.  The provision extends the WRERA relief for plan 
years beginning through 2011, allowing single employer defined benefit plans to use their funded 
percentage for the last plan year beginning before September 30, 2009. The provision also permits the 
payment of benefits in the form of a social security leveling payment, which would otherwise be a 
prohibited payment for an underfunded plan, for 2010 and 2011.  In the case of plant shutdown benefits, 
present law also requires employers to waive any credit balances that arise from pre-funding in order to 
avoid funding based restrictions on the payment of the shutdown benefits.  The provision temporarily 
permits employers to make a contribution to the plan in the amount of the shutdown benefits in lieu of 
waiving credit balances.   

Temporary allowance of election to apply balances against minimum required contribution.  
Under present law, an employer may maintain a credit balance of contributions that it makes in excess of 
required minimum contributions, and such credits generally may be used in lieu of later year required 
minimum contributions unless the plan is less than 80 percent funded.  The provision allows an employer to 
use its credit balances for the period of 2009 to 2011 if the plan was at least 80 percent funded prior to the 
financial crisis. 

Information reporting.  Under present law, sponsors of pension plans are required to report 
additional information relating to the sponsor and the plan’s finances to the Pension Benefit Guaranty 
Corporation (PBGC) if the plan’s funded percentage is below 80 percent.  The provision modifies the 
reporting requirement by requiring additional reporting if aggregate unfunded vested benefits of plans 
maintained by the sponsor exceed $75 million. 

Rollover of amounts received in airline carrier bankruptcy.  The provision permits qualified 
airline employees to rollover bankruptcy settlement amounts to a traditional IRA (present law permits 
rollover of such settlements to a Roth IRA), and to recharacterize a prior contribution of a settlement 
amount to a Roth IRA as a contribution to a traditional IRA.   

2. Multi-Employer Plan Funding Relief 

Optional use of 30-year amortization periods.  Under present law, multiemployer pension plans 
must amortize net experience losses over a 15-year period.  The provision would permit plans to elect, in 
certain circumstances, a 30-year amortization period for certain losses incurred in either or both of the first 
2 plan years ending on or after June 30, 2008.  If a plan elects the extended amortization periods, benefit 
increases are restricted for a two-year period, unless the plan actuary certifies that increases are fully paid 
for by additional contributions by the plan sponsor and certain funding levels are projected to be met.  The 
provision also extends the maximum smoothing period for determining plan asset values from 5 years to 10 
years for the either or both of the first 2 plan years ending on or after June 30, 2008.   

Optional longer recovery periods for multiemployer plans in endangered or critical status.  
Under present law, certain underfunded multiemployer pension plans must improve their funding levels 
over a 10-year funding improvement period (15 years in the case of a seriously endangered plan) or a 10-
year rehabilitation period.  WRERA permitted a 3-year extension of these periods.  The provision extends 
the WRERA relief so as to permit up to a 5-year extension of these periods (up to an additional 2 years for 
plans that elected WRERA relief). 

Modification of certain amortization extensions under prior law.  Prior to the PPA, amortization 
waivers were granted by the Internal Revenue Service to multiemployer pension plans, subject to the 
condition that the plans demonstrate funding improvement over a specified period.  Under the provision, for 
purposes of determining whether these funding-based conditions have been met, plans with such extensions 
may treat the return on plan assets for plan years that contain any of the period from June 30, 2008 to 
October 31, 2008 as the interest rate used for charges and credits to the plan’s funding standard account.   
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Alternative default schedule for plans in endangered or critical status.  Under the PPA, a 

default contribution schedule applies in the case of certain underfunded plans if the collective bargaining 
parties fail to reach agreement on a contribution schedule.  Under the provision, the plan trustees may elect 
to use as the default schedule the contribution schedule that has been approved by the bargaining parties 
and that covers at least 75 percent of the employees actively participating in the plan.  The provision is 
effective to designations of default schedules on or after the date of enactment.  Pursuant to section 221 of 
the PPA, the provision does not apply to plan years beginning after December 31, 2014.   

Transition rule for certifications of plan status.  This provision provides transition rules with 
respect to certifications of a plan’s funded status for plans whose certifications are due after the date of 
enactment and for certain plans whose most recent certification does not take into account an election to 
take funding relief with respect to a plan year that begins on or after October 1, 2009.  

3. Individual Tax Relief 

The bill would extend the following tax relief for individuals for one year (through 2010): 

 Deduction of State and local general sales taxes.  

 Additional standard deduction for real property taxes.  

 Above-the-line deduction for qualified tuition and related expenses.   

 Above-the-line deduction for certain expenses of elementary and secondary school 
teachers.  

4. Charitable Provisions 

Charitable provisions that are once again candidates for extension (through 2010) include:  

 Extension of provision to encourage contributions of capital gain real property for 
conservation purposes by increasing the contribution limits and carryforward period 
for contributions of appreciated real property (including partial interests in real 
property) for conservation purposes.   

 Extension of enhanced charitable deduction for contributions of food inventory.   

 Extension of enhanced charitable deduction for contributions of book inventories to 
public schools.  

 Extension of enhanced charitable deduction for corporate contributions of computer 
equipment for educational purposes. . 

 Extension of tax-free distributions from individual retirement plans for charitable 
purposes.  The bill would extend, but not expand, as has been advocated by AALU, 
the provision that permits tax-free distributions to charity from an Individual 
Retirement Account (IRA) of up to $100,000 per taxpayer, per taxable year.   

 Extension of special tax treatment of certain payments to controlling exempt 
organizations.   

 Extension of special rule for S corporations making charitable contributions of 
property.  
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5. Individual Loophole Closers 

Taxation of carried interest.  The bill would prevent investment fund managers from paying taxes 
at capital gains rates on investment management services income received as carried interest in an 
investment fund.  To the extent that carried interest reflects a return on invested capital, the bill would 
continue to tax carried interest at capital gain tax rates. However, to the extent that carried interest does not 
reflect a return on invested capital, the bill would require investment fund managers to treat seventy-five 
percent (75%) of the remaining carried interest as ordinary income.  A transition rule would apply prior to 
January 1, 2013.   

Ensuring collection of employment taxes earned by certain service professionals.  Some service 
professionals have been avoiding Medicare and Social Security taxes by routing their self-employment 
income through an S corporation.   These taxpayers then pay themselves a nominal salary and take the 
position that the remaining earnings are exempt from employment taxes.  The bill would address this abuse 
in situations where (1) an S corporation is engaged in a professional service business that is principally 
based on the reputation and skill of 3 or fewer individuals or (2) an S corporation that is a partner in a 
professional service business.  The bill would also clarify that individuals that are engaged in professional 
service businesses are unable to avoid employment taxes by routing their earnings through a limited 
liability corporation or a limited partnership.  

6. Corporate Loophole Closers 

Clarification of gain recognized in certain spin-off transactions (e.g., “Reverse Morris Trust” 
transactions).   The bill would treat distributions of debt securities in a tax-free spin-off transaction in the 
same manner as distributions of cash or other property. 

Taxation of dividends received in certain business reorganizations (e.g., the “boot-within-
gain” limitation).   Under current law, if a shareholder receives property other than stock (called “boot” by 
tax practitioners) in connection with certain business reorganizations then the amount of the dividend that 
the shareholder is required to recognize as income is limited to the amount of gain realized in the exchange 
(commonly referred to as the “boot within gain” limitation).  The bill would repeal the boot-within-gain 
limitation in the case of any reorganization transaction (that is, it would apply to both domestic and cross-
border transactions) if the exchange has the effect of the distribution of a dividend.  The bill would also 
ensure that an appropriate amount of earnings is taken into account in determining the amount of the 
dividend.  Subject to a transition rule, the provision would apply to exchanges after the date of enactment.   

The bill does not address the estate tax, on which we understand no agreement has been reached to 
date.  The Senate and the House hope to move the bill through Congress prior to the Memorial Day recess. 

Any AALU member who wishes to obtain a copy of H.R. 4213 and/or the “Summary” may do so 
through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 
website at www.aalu.org and enter the Member Portal with your last name and birth date and select 
Current Washington Report for linkage to source material or (3) email Anthony Raglani at 
raglani@aalu.org and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 
distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

http://www.aalu.org/
mailto:raglani@aalu.org
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In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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